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IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST   LASS,  

AT TEZPUR.

Misc. Case No. 248/2010

U/S 125 Cr.  P. C.

Smti. Jutika Devi

                             ……Petitioner

V.

 Madhab Sharma

                           .........Respondent

PRESENT: Kiran Lal Baishnab, A.J.S.

Judicial Magistrate, 1st Class,

Tezpur.

For the Petitioner: Mr. S. Acharjee, Advocate.

For the Respodent: Mr. B. Nath , Advocate.

Evidence recorded on: 23.08.2011, 15.09.2011, 12.10.2011,

03.01.2012 & 08.02.2012.

Argument Heard on: 18.04.2012.

Judgment delivered on:27.04.2012.

JUDGMENT

1. The Petitioner’s Case in brief as reflected from her 

petition  is  that  her  marriage  was  solemnized  with  the 

respondent on 11-02-2004 according to the Hindu rites 

and rituals. The petitioner resided with the respondent till 

13.04.2010. It is averred that during that period of living 

with the respondent, he alongwith the other members of 

his  family  tortured  her  mentally  and  physically  with 

demand  of  dowry  and  ultimately  by  their  such  act 

forced the petitioner to leave her matrimonial home on 
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13.04.2010 and since then she is living with her parents. 

It is also averred that she was beaten mercilessly by the 

respondent on 12.04.2010. Thereafter, the respondent let 

the petitioner to live separately. It is further averred that 

the respondent did neither give sufficient maintenance to 

the petitioner nor did he come to look her for a moment. 

She further averred in her petition that the respondent is 

still  a  able-bodied  and  healthy  person  earning  about 

Rupees 15 (Fifteen) to 20 (Twenty) Thousand per month 

from his different sources of income, viz. a shop and his 

work as a Purohit and also possesses landed properties 

whereas she does not have any source of income of her 

own.  Thus,  she  claimed  Rs.  5000/-  (Rupees  Five 

Thousand) only; per month as maintenance for herself.

2. The respondent filed the Written Statement and denied 

all the allegations levelled against him but admitted the 

fact that he married the petitioner and as such a child 

was born out of their wedlock as a result of their living 

together as husband and wife. The respondent specifically 

stated in his Written Statement that he never subjected 

the  petitioner  to  any  cruelty  and  did  never  deserted 

petitioner. He further averred that the petitioner deserted 

him without any reason. He also specifically denied the 

fact  that  he  beat  the  petitioner  mercilessly  on 

12.04.2010.  The  respondent  also  denied  that  he  has 

landed  properties  and  has  a  shop  and  earns  about 

Rupees 15 (Fifteen) to 20 (Twenty) Thousand per month. 

Instead he stated that he works as a purohit and earns 

Rs. 2000/- to 3000/- per month. The Respondent further 

showed his willingness to take back the petitioner with 

him if she agrees.

4. Evidence has been led by both the petitioner and 

the opposite  party  to  prove their  respective  pleadings. 

The proceedings  under  Section 125 Cr.  P.  C are quasi 

criminal and extent of proof required is not of 'proof 
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beyond reasonable doubt' but the parties are required to 

prove  their  respective  cases  by  'preponderance  of 

probabilities'.

         In order to establish that the petitioner 

is  entitled  to  maintenance  u/s  125  Cr.  P.  C  the 

following four ingredients had to be established: 

a.  Relationship  with  the  respondent  as  wife/ 

Child/father/mother, as the case may be;

b.  The ground for  her  residing  separately,  which 

should be reasonable and sufficient to make her entitled 

for the relief;

c. Incapability of petitioner to survive on her own;

and

d. Capability of respondent to make provision for 

the maintenance.

5. My issue wise findings are as below:

A.  Relationship  with  the  respondent  as  wife 

child/father/mother, as the case may be:

A.1         As regards the relationship between the parties, 

the petitioner has duly testified about her marriage being 

solemnized with the respondent on 11.02.2004 and she 

was very well corroborated by all the witnesses. The fact 

of  marriage  was  also  categorically  admitted  by  the 

respondent. Hence, there is no dispute as to the fact that 

petitioner, Jutika Devi is the legally married wife of the 

respondent, Madhab Sharma.    

      Hence, considering the above discussion  the 

instant issue is decided in favour of the petitioner.

B.  The  ground  for  her  residing  separately, 

which should be reasonable and sufficient.

B.1           It  is  the  case  of  the  petitioner  that 

she was subjected to physical and mental cruelty by the
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Respondent and other members of his family; specifically 

his two sisters, Arati Devi and Bharati Devi. 

          The petitioner deposing as P.W.1 stated that 

the  respondent  used  to  treat  her  badly  and  at  his 

instigation his sisters Arati & Bahrati used to often beat 

her. She further deposed that as a result of their cruel 

treatment she left the matrimonial home just after one 

year of their marriage but returned back on being settled 

by  the  elders  and  thereafter  the  respondent  treat  her 

properly till  the birth of their child on 05.12.2006. She 

further deposed that after the borht of their son, again 

the respondent started maltreating her. She specifically 

stated  that  0n  12.04.2010  the  respondent  beat  her 

mercilessly for not giving food to Chandan Sharma, her 

brother-in-law  and  then  she  left  the  house  of  the 

respondent  on  13.04.2010.  Perusal  of  her  statement 

nowhere reveals as to the fact that the respondent drove 

her  out  of  her  matrimonial  home.  P.W.  2  &  3 

corroborated the petitioner (P.W.1) to the effect that she 

told  them  that  she  was  beaten  by  the  respondent 

mercilessly on 12.04.2010.  The P.W.3, further deposed 

that  he  saw  injuries  on  the  hand  and  back  of  the 

petitioner.  But,  the  petitioner  in  her  cross-examination 

deposed that there were no major injuries on her body 

and  also  that  she  did  not  file  any  medical  document 

supporting that she got minor injuries due to the beating 

of the respondent. Moreover, the petitioner contradicted 

herself  on  many  of  the  material  points  and  could  not 

stand farm on her deposition in the cross-examination. 

Though she deposed that the respondent did never go to 

bring  her  back  but  she  only  in  her  cross-examination 

deposed that there was a agreement in the Chamber of 

Learned Advocate Biren Bora and the respondent even 

agreed  to  live  separately,  in  a  rented  house 

with the petitioner leaving his joint family and the duty of 
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arranging a rented house for them was enstruted to the 

brother of the petitioner and the petitioner also agreed to 

the arrangement. The petitioner herself also admitted in 

her cross-examination that she could not adjust with the 

sister-in-laws.  It  shows  that  she  does  not  have  any 

problem in living with the respondent but has problem in 

living with the members of his family jointly. Hence, I am 

of the opinion that the argument of the defence that the 

petitioner deserted the respondent only due to her non-

adjustment  with  the  other  members  of  family  of  the 

respondent is  fully acceptable.  Moreover,  the petitioner 

has failed to prove the fact of torture by the respondent 

even under the preponderance of probabilities. 

                   The respondent and the witnesses produced 

by him denied desertion and cruel treatment by him upon 

the petitioner  and pleaded that  the petitioner  deserted 

the respondent only due to her non-adjustment with the 

other  members  of  family  of  the  respondent.  The 

respondent  deposing  himself  as  D.W.1  categorically 

denied the fact of cruel treatment upon the petitioner by 

him. The respondent further deposed that he alongwith 

Abanti  Devi,  Kumud  Sharma,  Promod  Sharma  and 

Chandan Sharma went to bring back the petitioner from 

her  parental  home  but  she  did  not  come  back.  This 

statement of the respondent was very well corroborated 

by the D.W. 4 & 5,  Chandan Sharma and Abanti  Devi 

respectively. The respondent also deposed that he even 

agreed to live with the petitioner separately from his joint 

family but the same did not take effect only because the 

brother  of  the  petitioner,  Bikash  Sharma  who  was 

entrusted with the duty to arrange a rented house for 

them  did  not  arrange  the  same.  All  the  witnesses 

produced by the respondent deposed that the petitioner 

left the house of the respondent and also that they being 

neighbours of the respondent never heard of any beating 
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by  the  respondent  to  the  petitioner.  D.W.4,  Chandan 

Sharma deposed that he does not have lunch at home 

and as such her allegation that she was beaten by the 

respondent  for  not  giving  food  to  him  is  false  and 

baseless.  This  fact  was  also  corroborated  by  D.W.5, 

Abanti Devi who deposed that everyday she carries the 

lunch for D.W.4, Chandan Sharma to the shop and he has 

lunch there only. He does not come for taking lunch at 

home.  All  the  witnesses  produced  by  the  respondent 

deposed that they tried to bring back the petitioner to her 

matrimonial  home but  she  did  not  come.  The  learned 

Counsel  for  the  respondent  even submitted  during  the 

final argument that the respondent is ready to take back 

the  petitioner  till  date  but  the  petitioner  declined  the 

same with the allegation that she does not want to go 

back as she fears of intolerable torture by the respondent 

if she goes back.      

                  Thus, I am of the considered opinion that the 

petitioner has failed to put forward any cogent reason for 

her living separately  whereas  the respondent  had very 

well prove his part of the story. Hence, considering the 

evidences put forward by both the side in totality I am of 

the considered opinion that the petitioner does not have 

any  problem  in  living  with  the  respondent  but  has 

problem in living with the members of his family jointly. 

Hence,  I  am of  the  opinion  that  the  argument  of  the 

defence that the petitioner deserted the respondent only 

due to her non-adjustment with the other members of 

family  of  the  respondent  is  fully  acceptable  and 

accordingly  this  issue is  decided in  favour  of  the 

Respondent. 

B.2       As per second proviso of Section 125 (3) 

Cr.  P. C. if  the husband offers to maintain his wife on 

condition of her living with him and the wife refuses to 

live with  him,  then she is  not  entitled  to  maintenance 

unless the Magistrate is satisfied that there is just ground 
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for refusal to live with the husband and Section 125 (4) 

also provides that the wife shall not be entitled to receive 

maintenance if without any sufficient reason, she refuses 

to live with her husband. 

      It  is  already  discussed  in  the  foregoing 

paragraph  that  the  fact  of  cruel  treatment  upon  the 

petitioner could not be proved by her and as such it is 

proved  that  she  does  not  has  a  just  and  reasonable 

ground to live separately. Moreover, as discussed above, 

the preponderance of probability lies with the respondent 

to  the  fact  that  the  petitioner  left  the  house  of  the 

respondent only because she could not adjust with the 

members of the family of the respondent which could not 

be said to be a cogent reason to live separately from her 

husband. Moreover, it is very well proved in the foregoing 

paragraph that the respondent was always ready to bring 

back the petitioner and is even ready to take back now 

too but the petitioner refused to live with him. It is also 

proved by the respondent by adducing evidence of five 

witnesses including himself  that he even agreed to live 

separately from his joint family with the petitioner in a 

rented  house  and  this  fact  was  also  admitted  by  the 

petitioner in her cross-examination. It is also an admitted 

fact  from  the  side  of  the  petitioner  that  the  duty  to 

arrange  a  rented  house  for  the  petitioner  and  her 

husband, the respondent was entrusted to the brother of 

the petitioner, Bikash Sharma who failed to perform his 

duty  and  as  such  the  parties  could  not  fulfil  their 

conditions of the agreement to live in a rented house.  

Considering the facts and circumstances of case 

and  the  evidences  put  forward  by  both  the  parties  in 

totality, I am of the considered opinion that the petitioner 

has  failed  to  prove,  on  scales  of  preponderance  of 

probabilities, that she has just and reasonable cause to 

live separately from the respondent whereas on the other 

hand the respondent had successfully proved the fact 
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that  he  was  and  is  still  now  willing  to  take  back  the 

petitioner and live with her peacefully. In other words the 

respondent  had  very  well  proved  on  the  scales  of 

preponderance  of  probabilities,  that  he  never  deserted 

the petitioner but it was done by the other side.

Thus, this issue is also decided in favour of 

the Respondent.

C.           Incapability of petitioner to survive 

on her own.

C.1       The petitioner has alleged in her petition 

that she has no source of income. In her examination-in-

chief she has deposed on similar lines as in the petition. 

The fact that the petitioner does not have an income of 

her own had been deposed by all the witnesses adduced 

by  the  petitioner.  Neither  the  respondent  nor  any 

witnesses produced by him deposed anything as to the 

income of  the petitioner.  The respondent  did not  even 

deny this fact in his Written Statement. No evidence has 

been produced by the respondent to establish that the 

petitioner has any source of income and is in a position to 

maintain  herself.  The  burden of  proof  has  been,  thus, 

discharged by the petitioner and the respondent did not 

adduce  any  evidence  to  rebut  this  statement  of  the 

petitioner.  Accordingly, the present issue is decided 

in favour of the petitioner.

D.              Capability of respondent to make 

provision for the maintenance.

D.1             As regards income of respondent, 

it  is  averred  in  the  petition that  the respondent  earns 

Rs.  15  to  20  Thousand  per  month  from  his  different 

sources of income, viz. a shop and his work as Purohit 
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and also possesses landed properties. She deposed that 

the respondent has a Shop of Gift items and utensils and 

also  has  an  Assam  Type  house.  Her  statement  was 

supported by P.W.2, Ajit Kumar Das, who deposed that 

the respondent has a shop at Mission Chariali and also 

has landed properties. He also denird that the respondent 

earns Rs. 15 to 20 Thousand per month. But in his cross-

examination,  he  stated  that  he  does  not  have  any 

personal knowledge as to the income of the respondent. 

P.W.3  did  depose  anything  as  to  the  income  of  the 

respondent.  The  respondent  denied  of  having  such  a 

income in his written statement and said that he earns 

only Rs. 2 to 3 thousand per month working as a Purohit. 

He further denied in his written statement that he has a 

shop.   

D.2           The respondent adduced himself and four 

other witnesses to prove that he did not have sufficient 

means to maintain the petitioner.  Madhab Sharma, the 

respondent  deposing  himself  as  D.W.1  stated  that  he 

does not have any landed property or shop and earns Rs. 

1000/-  to  1500/-  per  month.  D.W.2,  Geetanjali  Devi 

stated in her cross-examination that the respondent does 

not do any work and is maintained by his brother. She 

also deposed that the maintenance of the respondent, his 

iwfe, the petitioner and their son was given by Chandan 

Sharma. She also deposed that the expenses of the study 

of  the  son  of  the  respondent  are  also  given  by  said 

Chandan  Sharma.  The  said  Chandan  Sharma  also 

supported this statement who stated that the earnings of 

the  shop  is  spent  towards  the  expenses  of  the  Joint 

family.  D. W.3 Anu Borah deposed that the respondent 

works in the shop of his brother and performs Puja in 

people’s  houses.  D.W.4 Chandan Sharma also deposed 

that the respondent does not have any shop of his own 

and the shop at Mission Chariali which the petitioner 
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alleged to be of the petitioner is actually in his (Chandan 

Sharma’s)  name.  He  even produced  the Trade Licence 

(Exhibit ‘A’ & ‘B’) of the said shop issued by Mazbat Gaon 

Panchayat in his name. D.W.5, Abanti Devi also deposed 

corroborating  all  the  other  D.Ws.  that  the  respondent 

earns by performing Puja in people’s houses and sits in 

the shop of D.W.4, his brother. She further stated that 

her sister Charu Devi and herself maintain the respondent 

and the other members of his family.

                   The learned Counsel for the defence 

vehemently argued that the respondent lives in a Joint 

family and in accordance with the common practice of the 

Joint family everyone looks after one another. The fact 

that the respondent lives in a joint family and is looked 

after by one another is also proved by the respondent by 

adducing evidences of the witnesses. The fact that the 

respondent lives in a joint family had also been admitted 

by the petitioner, Jutika Devi.     

           Thus, from the discussion made above it is 

revealed that the respondent lives in a joint family and 

does  not  have  sufficient  income  to  maintain  his  wife. 

Therefore, this issue also stands decided in favour of the 

respondent.

ORDER

                    On careful Scrutiny of the Case Record and  

the evidences adduced by both the sides, I  am of  the 

considered  opinion  that  the  Petioner,  Jutika  Devi  has 

successfully prove that she is the legally married wife of 

the respondent, Madhab sharma and also that she does 

not have any income of her own to maintain herself but 

have failed to prove the fact that she was deserted by the 

respondent  and  as  such  forced  her  to  live  separately 

from him. On the other hand, considering the evidences 
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adduced  by  both  the  sides,  I  am  of  the  considered 

opinion that the respondent, Madhab Sharma has proved 

successfully on the scales of preponderance of probability 

that the Petioner,  Jutika Devi has  refused to live with 

him  i.e.  the  respondent,  Madhab  Sharma,her  husband 

without any reasonable and sufficient reason and as 

such she is not entitle to receive an allowance for 

maintenance from  her  husband,  the  respondent  as 

prayed for U/S – 125 of the Code of Criminal Procedure. 

                  Hence, considering the above facts and 

circumstances; the petition for maintenance filed by the 

Petitioner, Jutika Devi stands rejected.      

7. The  Judgement  is  delivered  and  operative  part  of  the 

same is pronounced today the 27th day of April, 2012 in 

the  open  Court,  under  my  hand  and  the  seal  of  this 

Court.

                                  (KIRAN LAL BAISHNAB)
                               Judicial Magistrate First Class,
                                        Tezpur, Sonitpur
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ANNEXURE

1. PETITIONER’S  WITNESSES:

P.W.1- Jutika Devi (Petitioner),

P.W.2- Ajit Kumar Das,

And

P.W.3- Arup Kumar Hazarika.

2. DEFENCE WITNESSES:

D.W.1- Madhab Sharma (the respondent),

D.W.2- Geetanjali Devi,

D.W.3- Anu Borah,

D.W.2- Chandan Sharma,

And

D.W.5- Abanti Devi.

3. EXHIBITS (BY PETITIONER):

NIL

4. EXHIBITS(BY RESPONDENT):

Ext. A- Trade Licence of ‘Sharma Store’

And

Ext.B- Tax Receipt of ‘Sharma Store’  

                                  (KIRAN LAL BAISHNAB)
                               Judicial Magistrate First Class,
                                         Tezpur, Sonitpur
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